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A notice to take a number of depositions, on the Ist, 2d, 3rd, 4th, Sth, 6th, 
7th, 8th, 9th and 10th, of a particular month, does not, of itself, furnish « 
ground fer suppressing the depositions. 

Where, under this notice, the plaintiff took twenty-six depositions on the Ist 
and 2nd of that month, and the only one of the defendants, who com- 
plained, was present on those days, there can be no reason whatever fo 
suppressing those depositions on the ground of the indefiniteness of the 
notice. 


Appeal from an interlocutory order, made in the Court 
of Equity of Bladen County, at the Fall Term 1846, » bis 
Honor Judge Serrts, presiding. 
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This is an appeal from an order suppressing depositions 
in a suit in Bladen Court of Equity, against John A. 
Robeson and several other defendants. The plaintiff 
gave the defendants notice, that he would take the de- 
positions of Joseph M. Gillespie and many other persons 
therein named at L. MacLeod’s store in Bladen on the 
Ist, 2nd, 3rd, 4th, Sth, 6th, 7th, 8th, 9th, and 10th, days of 
June, 1846. On the Ist and 2nd days of June the plain- 
tiff took depositions, to the number of twenty-six, before 
the Clerk and Master at the place mentioned. One of 
the defendants was an infant, and one James Robeson 
was his guardian ad litem; and he resided about thirty 
miles from MacLeod’s and did not attend. Josiah Maults- 
by, another defendant, resided about twenty miles off, and 
did not attend on the Ist, but did on the 2nd day of June. 
The defendant John A. Robeson resided two miles from 
MacLeod’s, and was present at the taking of all the de- 
positions, 

When the Master was passing on the depositions in the 
cause, the defendants objected to those twenty-six upon 
the ground of the number of days specified in the notice. 
But the Master allowed them to be read ; and the defen- 
dant, John A. Robeson, appealed to the Court. The 
Master then reported the facts ; and upon his report the 
Court reversed the Master’s decision and suppressed those 
depositions, but allowed the plaintiff an appeal to this 


Court. 


Strange, for the plaintiff. 
Badger, and Warren Winslow, for the defendants. 


Rurrix, C. J. The Court is of opinion, that the deposi- 
tions ought not to have been suppressed. It is true, that, 
under the notice, it might be possible for the plaintiff to 
impose on the defendants the necessity of an inconvenient 
detention, or practise a surprise on them, as by not ob- 
taining the attendance of the witnesses or not proceeding 
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to examine them, until the term of nine days, embraced 
in the notice, was near expiring, or when the opposite 
parties happened not to be present. It need not be said, 
if such appeared to have been the course of the plaintiff, 
or if there were any just grounds for suspecting that he 
intended such abuses, this Court would at once coneur 
with his Honor. But we do not perceive any such ground 
of suspicion. The number of witnesses was considerable, 
and it could not easily be anticipated how long it might 
require, under prolix cross-examinations, to take the de- 
positions, or that some of the witnesses might not be able 
to attend on the earlier of the days. It would have been 
quite proper for the plaintiff, as is common, to have given 
the notice, that he would take the depositions on a par- 
ticular day, and from day to day thereafter, until com- 
pleted. As acted on, this was in substance a notice of 
that kind, and was intended so to be, as far as we can 
see. For the plaintiff collected his witnesses on the first 
day and proceeded immediately to examine them to the 
large number of twenty-six ; thus shewing an intention 
to take his evidence in good faith and without imposing 
any unnecessary or avoidable inconvenience on the de- 
fendants. The objection could not, therefore, have been 
sustained, if it had been taken by a defendant, who was 
not present at the taking of the depositions. But neither 
the infant defendant, nor Maultsby, complained of the . 
Master’s order, and the appeal, therefore, was taken by 
John A. Robeson alone, who lived within two miles of 
the place of taking the depositions, and was present dur- 
ing the whole time of taking them. The pleadings are 
not before us on the present appeal, and we are not in- 
formed of any interest of that defendant in the attendance 
of the others, which can give him a right to insist on an 
error against them, which they think proper to aequiesce 
in. At all events, then, it was erroneous to reverse the 
decision of the Master at the instance of that defendant 
by himself. 
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The opinion of the Court, therefore, is, that the order 
of his Honor must be reversed, and that of the Master, 
allowing the depositions to be read, affirmed, -with costs 
in this Court. 


Per Curiam. Ordered accordingly. 


SOLOMON T. BRADY, Apm’r. vs. HARDY PARKER & AL. 


Wherever a written contract contains, by mistake, less than the parties in- 
tended, or more, and the mistake is clearly established, a Court of Equity 
will reform it, so as to make it conform to the precise intentions of the 


parties. 
The case of Harrison v. Howard, 1 Ired. Eq. 409, cited and approved. 


Cause transferred to the Supreme Court by consent, 
from the Court of Equity of Edgecomb County. 

The facts of the case are stated in the Opinion deliv- 
ered in this Court. 


B. F.. Moore, for the plaintiff. 
‘Mordecai, for the defendants. 


Nasu, J. We presume this case has been brought 
here, for the purpose of obtaining a decree, which, being 
made in the highest Judicial tribunal, known to the law, 
will quiet all disputes for the future, as to the title to the 
negrees in question. There can be no doubt, that the 
plaintiff is entitled to the relief he seeks. All the facts 
are admitted, and are as follows: In the year 1830, Sol- 
omon T, Braddy purchased from Kader Parker a negro 
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girl,named Phillis. at the price of fifty pounds, and, a 
short time thereafter, re-sold her to Kader Parker. the 
latter paying him the sum of £18 3, in part of the pur- 
chase money. Before the balance remaining due was 
paid, Parker died, leaving a widow and several children, 
among whom was the wife of Solomon Braddy and to 
whom he was married before he purchased the negro 
Phillis. The defendant, Hardy Parker, administered 
on the estate of Kader Parker, and refused to complete 
the bargain made by his intestate, with the intestate 
Solomon Braddy. At the sale, made by the administra- 
tor, Hardy Parker, the widow was a large purchaser, 
and it was agreed by all the parties concerned, that she 
should pay to Solomon Braddy, what remained due of the 
purchase money of Phillis, out of what she owed the 
estate, upon condition, that she should retain the negro 
during her life. Accordingly. she did so make payment 
to Solomon Braddy and took the girl into her possession, 
and so kept her until her death in the year ——. Upon 
the payment of the money by the widow. the intestate 
Braddy, made the conveyance, set forth in the bill, by 
which he conveyed Phillis and her children, “to the 
heirs and claimants” of Hardy Parker; and the bill 
charges expressly, that the said conveyance was intended, 
to complete the bargain made by Braddy with Kader 
Parker and vest the title of the negroes in those whe 
were entitled as his distributors. Solomon Braddy and 
his wife are both dead and the plaintiff has administered 
on their estates. These facts are admitted, but the de- 
fendants say, that, at law, the title of the negroes in 
controversy is conveyed to them, and that Solomon 
Braddy is not entitled to any of them. Certainly the le- 
gal title is in the defendants, and it is equally certain, 
that it was not intended by the parties to be so, to the 
exclusion of Elizabeth Braddy, the wile of the intestate. 
It could not have been the intention of Solomon Braddy 
to exclude his wife or himself from a duce share of Phillis 
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and her children; for in re-selling her to Kader Parker, 
he merely got back the money he had paid for her. Such 
could not have been his intention, and the defendants 
themselves admit, that the intention was to re-invest the 
estate with the negroes, as if no sale from Parker ever 
had been made; and finally it is manifest, from the deed 
of conveyance, that such was not the intention of the 
parties. In the recital of the deed is contained a brief 
statement of the inducement for making it. In the con- 
veying part, after conveying Phillis and her children to 
the widow and the heirs and claimants of said deceased, 
it proceeds, “as fully, clearly, amply, as if no contract had 
ever been made, or bill of sale given by the said deceas- 
ed.” It is very clear, then, that it was the intention of 
the parties to place Phillis and her children, precisely as 
she would have been, if Kader Parker had died leaving 
a clear title tothem. Wherever a written contract con- 
tains, by mistake, less than the parties intended, or more, 
and the mistake is clearly established, a Court of Equity 
will reform it,so as to make it conform to the precise 
intention of the parties. Durant v. Durant, 1 Cox R. 58. 
Calverly v. Williams, 1st Vez. Id. 210. Harrison v. 
Howard, 1st Ired. Eq. 409. The plaintiff is entitled to 
have said deed reformed, in accordance with the true 
intent of the parties, and, as his wife, Elizabeth sur- 
vived her father, Kader Parker, she was entitled, as one 
of his next of kin, toa distributive share in the negro 
Phillis and her children. This was a vested interest and 
upon her death passed to her personal representative, 
who held it in trust for her husband, Solomon Braddy. 
And the plaintiff is entitled, as the representative of Solo- 
mon Braddy, to partition of the said negroes. 


Per Curiam. Decreed accordingly. 
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A Court of Equity does not like to entertain bills to perpetuate testimony, 
except in cases of plain necessity. ; 
If the object of a bill is to perpetuate the testimony of witnesses to a deed 
respecting lands, the deed must be properly described, and the names of 
the witnesses, who are to prove it, be set forth, and also the facts, to which 

they are to give evidence, be specially stated. 

Such a bill must shew the interest of the plaintiff in the subject, and, in 
stating it, should, though succinctly, set it forth plainly and with con- 
venient certainty as to the material facts, so that, on the bill itself, some 
certain interest in the plaintiff shall appear ; which, indeed, is sufficient, 
however minute the interest may be. 

In a bill of this kind a Court of Equity only assists a Court of Jaw by pre- 
serving testimony, where the plaintiff’s right is purely a legal one. 

But a Court of Equity will not entertain a bill to perpetuate testimony, 
touching a subject of its own jurisdiction, because the party can always, 
though in possession, file a bill for relief, and the Court can, in its discre- 
tion, make the proper orders upon an emergency, for speeding the taking 
of the testimony of old, infirm, or removing witnesses. 


Appeal from an interlocutory order of the Court of 
Equity of Orange County, at the Fall Term, 1846, his 
Honor Judge Barrie presiding. 

The bill states, “that, by deed bearing date the 10th 
day of December, 1840, J. S. Smith, the father of the 
plaintiff, did convey and assign to her, the plaintiff, in 
remainder, certain lands lying on Price’s creek in Orange 
county, which will more fully appear, reference being 
had to the said deed, registered in book D, page 396, in 
the Register’s office of Orange ; that the land designated 
in said deed, as the Price’s creek tract, was once owned 
by Francis Jones, the grand-father of the plaintiff; and 
that, by deed bearing date March 19th, 1819, Francis 
Jones conveyed to J. S. Smith, his son in-law, the said 
tract; that by the said deed, bearing date the 19th day 
of January, 1825, the said Francis Jones conveyed to J. 
S. Smith other lands, called the Park’s Neck lands, for 
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the sum of $7,000, and also, upon an express agreement 
between the said parties, that the said Smith should re- 
convey to the said Francis Jones the lands on Price’s 
creek ; that, as she is informed, and believes, a deed was 
accordingly executed by her father to the said Francis 
Jones for the said lands, bearing even date with that 
made by Francis Jones to him for the Park’s Neck lands, 
to-wit. the 19th of January, 1825; that this deed, as ex- 
ecuted. was delivered to the said Jones, and was seen at 
the time of delivery or afterwards, by sundry persons, 
some of whom are advanced in years, others have left 
the State, and recently departed this life; that the said 
deed remained in possession of Francis Jones many years, 
but, as your oratrix is informed and believes, was taken 
from his possession by Ruffin Jones, his only son, and 
was by him destroyed; and that the said Ruffin Jones 
died many years since. 

“Further complaining your oratrix shews, that her 
said grand-father Jones avowed his intention, after his 
reception of said deed, of giving said lands on Price’s 
creek to your oratrix at his death; and she further shews, 
that in accordance with that purpose, which was*“fre- 
quently declared, he made and published his last will in 
writing in the year 1840, in and by whieh, among other 
things, he did devise to your oratrix the said lands, di- 
recting his executor in what manner his said purpose 
should be carried into effect; that some months after the 
publication of the said will, and in the life-time of the 
said Francis Jones, her father, not only in obedience to 
the direction and devise in said will contained, but also 
in compliance with a promise long before made by him 
to the said Jones, did convey by deed, lands on Price’s 
creek, in remainder to your oratrix, reserving life estates 
therein, as well to himself as to his wife, the mother of 
your oratrix: all of which will appear by reference to 
the said deed, registered in book D, as heretofore stated ; 
that your oratrix accepted the said deed at the time of 
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its execution, and because, as she is advised, entitled ab- 
solutely to a vested remainder in said lands ; that in the 
year 1844, her grand-father Jones departed this life, leav- 
ing his said will unaltered and unrevoked, and that said 
will was admitted to probate at May Sessions of Orange 
Court of Pleas and Quarter Sessions 1844, and her father, 
J. S. Smith, the executor therein named, was qualified as 
such (a certified copy of which she hath ready to pro- 
duce when required by the Court,) and took upon himself 
the burden of executing the same ; that on the 21st day 
of November, 1845, she purchased of her said father his 
life estate in the Price’s creek lands, at and for the price 
of $1,000, and he exeeuted and delivered to her a deed 
for the said lands, bearing date on that day, which will 
more fully appear by reference to the same as registered 
in book D, page 398, in the Register’s office of Orange. 
Your oratrix shews that she has become the owner in 
remainder, of the said land on Price’s creek, and also of 
the life estate of her father in the same, and is in posses- 
sion of said land under and by virtue of the said several 
conveyances, subject, nevertheless, to the life estate of 
her mother in the event of her surviving the father of 
your oratrix; and your oratrix had well hoped that she 
would have enjoyed her said estates quietly, and without 
interruption or doubt as to her titles to the same.” 

The bill then states, that the defendant, Turner, “ al- 
though her deed had been registered as aforesaid, and 
thus he had notice of her said title,” yet had an execution 
against Turner and J. S. Smith levied on said lands as 
the property of J. S. Smith, and at a sale by the sheriff 
he, Turner, became the purchaser, and had received or 
would receive the sheriff’s deed therefor.” 

The bill then proceeds, “ that she, being thus in posses- 
sion of said lands, has no means of having her title to 
said lands established, and that, as the witnesses to the 
existence of the deed from Dr. J. 8. Smith te Francis 
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Jones, re-conveying the lands in question, are some of 
them advanced in years, and others have left the State, 
and that one of them in particular hath recently died, 
and that said deed is lost or destroyed, she hath good 
reason to fear that, hereafter, in the event of the death 
of the said witnesses, it would be impossible to establish 
her title to the said lands: that from the course taken 
by the said Turner, she doth believe that, perhaps at some 
distant day, he means to institute proceedings in regard 
to these lands, which may be injurious to her, if the tes- 
timony of the said witnesses cannot now be perpetuated, 
the more especially as she has no means of trying the 
question of title by any act of hers, and there is no rea- 
sonabie probability that there will be any immediate 
action by others to try the said question ; that she is in- 
formed that the said Turner hath charged that your ora- 
trix hath no good title to the said lands; that no deed 
was ever made by the said Dr. J. S. Smith to Francis 
Jones, re-conveying the said lands, and that the said 
lands therefore were not the property of the said Jones 
or conveyed by his will to your oratrix.” The prayer is, 
“that your oratrix may be at liberty to examine her said 
witnesses, touching said deed, lost or destroyed as afore- 
said, and touching her title to the said lands in every 
particular, so that their testimony may be perpetuated 
and preserved ;” and for process of subpaena command. 
ing Turner to appear and answer, “and to stand to, 
abide by, and perform such decree as to your Honor may 
seem meet.” 

The defendant answered, and admits that he purchased 
the same land under an execution against J. S. Smith, 
which the plaintiff claims, and that he meant to contest 
her title, and states that he had already commenced an 
action of ejectment against her. The answer takes 
several objections to the bill for certain imputed detects, 
in not being supported by any affidavit, and in having a 
prayer for relief, and in various other particulars. 
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At the first term, the Court of Equity “on the motion of 
the plaintiff. ordered that the complainant have leave to 
examine witnesses and take testimony as prayed in the 
bill without prejudice, and that the Clerk and Master 
issue Commissions accordingly.” Upon an. affidavit of 
the plaintiff, that two persons, M. S. and C. Y. were, the 
one about to leave the State, and the other confined by 
sickness, the Court further ordered, that the depositions 
of those two persons might be taken on three days notice. 
From those orders the defendant appealed. 


Norwood, Waddell, and W. H. Haywood, for the plaintiff. 
J. H. Bryan, for the defendant. 


Rurrin, C.J. The primary object of the bill appears 
to be, and we are told at the bar that the sole object of 
it is, to perpetuate the testimony of witnesses. It is a 
kind of bill that is not of frequent occurrence and, in- 
deed, one that the Court of Equity does not, for very good 
reasons, like to entertain except in eases of plain neces- 
sity. Angel v. Angel, 1 Sim. & Stu. 83. It so seldom 
occurs in practice. that the profession is probably not 
familiar with it. Yet the jurisdiction is well settled, and 
the cases in which such bills will lie, and the proper form 
of the bill and of the orders on it, are clearly enough 
stated in the books. The frame of the bill before us is, 
however, thoroughly defective. In the first place every 
bill should describe a subject of controversy so as to 
identify it. This is absolutely necessary in order to en- 
able the Court to decree on the rights of the parties to 
the thing, or, in this proceeding, to direct the interroga- 
tories or specify the matter to which the witnesses are to 
be examined, Now, all we learn of the subject of this 
dispute is, that it is, “ certain lands lying on Price’s Creek 
in Orange County,” without any further description. It 
is true, that the bill says that those lands were conveyed 
by J. S. Smith to the plaintiff in remainder, by a deed 
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dated, December 10th, 1841, and registered in Orange in 
a certain book. But that is not a description of the land 
upon this record, but only a reference to another paper 
as evidence of the plaintiff’s title; and it would be im- 
possible, without bringing into the cause that deed—a 
thing not in the contemplation of a mere bill in perpetuam 
rei memoriam—to make an order as to the subject touch- 
ing which the witnesses should be examined. Look upon 
the order that was made, and see how indefinite. and ne- 
cessarily indefinite, it is; being, that the plaintiff “ may 
examine witnesses and take testimony as prayed for in 
the bill,” and the prayer is for the examination of wit- 
nesses at large, “touching her title to said lands in every 
particular,” as well as touching a deed, alleged to be lost. 
We suppose, however, that it was mainly the object to 
establish the execution, existence and validity of a deed 
for certain lands from J. 8. Smith to F. Jones; about 
which the allegation is, that it was seen “by sundry per- 
sons,” and that Turner denies that such a deed was ever 
made. But it is laid down, that, if the object of the bill 
is to perpetuate the testimony of witnesses to a deed 
respecting land, the deed must be properly described and 
the names of the witnesses, who are to prove it, be set 
forth ; and also the facts to which they are to give evi- 
dence be specially stated. Mason v. Goodburn, Finch’s 
Rep. 391. Knight v. Knight, 4 Madd. Rep. 8. In each 
of those particulars the bill is defective. This kind of 
bill, too, like every other, must shew the interest of the 
plaintiff in the subject. Mitf. Pl. 51. And in stating 
the plaintiff’s title, the bill should, though succinctly, set 
it forth plainly and with convenient certainty as to the 
material facts—so that on the bill itself some certain in- 
terest in the plaintiff shall appear; which, indeed, is 
suflicient, however minute the interest may be. In ap- 
plying this rule to a bill to perpetuate evidence in regard 
to a title to a tract of land, which stated only that on a 
certain day A, executed a deed to the plaintiff, whereby 
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the land was conveyed to the plaintiff, and that thereupon 
the plaintiff executed to A. a lease of the premises during 
his life, it was held that it was fatally defective, both as 
to the matter and the manner of treating the plaintiff’s 
title. because it did not set out the contents of the deed 
nor state what species of estate or quantity of interest 
was granted. Jerome v. Jerome, 5 Conn. Rep. 352. Now, 
the bill here omits every thing of that sort as respects the 
deed from J. S. Smith to F. Jones—not stating whether 
it conveyed a present or future interest, or a fee, or life 
estate, or term for years. We cannot tell, whether any 
thing could now be claimed under that deed, if it ever 
existed. The same observation extends to the manner of 
setting forth all the other title papers. The bill begins 
by stating that J. S. Smith, by a deed dated December 
10th, 1841, conveyed to the plaintiff the premises “in re- 
mainder ;” but after what particular estate, or what the 
interest in remainder was, whether in fee, for life,.or 
otherwise, contingent, or absolute, we are not told. In 
subsequently stating the will of the grand-father, the same 
vagueness is displayed, andeven more. It sets out, that 
the land was devised thereby to the plaintiff; and, if it 
had stopped there, perhaps it might be taken to be a de- 
vise in fee, under our Statute. But it goes on to state, 
that the testator therein “ directed his executor in what 
manner his said purpose should be carried into effect, 
without setting out that part of the will hac verba, or as 
much as mentioning the manner in which the purpose 
was to be effected: which, we suppose, must mean, the 
manner in which the estate in the land should be passed 
to or vested in the plaintiff. Something of that sort was 
indispensably necessary in the bill to make it intelligible ; 
for the executor, virtute cfficit, would have nothing todo 
with the conveyance of land to a person, to whom the 
testator devised it, and could only have a power, touching 
the land, specially conferred by the will; and that does 
not appear here. 











SUPREME COURT. 








Smith v. ‘Turuer. 








But a more important objection to the bill, arises from 
the manner in which the plaintiff states her title, from 
which it follows, that the question, touching which she 
prays to perpetuate testimony, or, rather, the only ques- 
tion which is specifically stated, is one, that ean never 
arise in a Court of law, and therefore the Court will not 
perpetuate evidence toit. This is one of that kind of 
bills, on which the Court of Equity does not decide on 
rights, but assists a Court of Law in doing so, by pre- 
serving evidence. Mitf. Pl. 148. The Court will not do 
a useless thing. As if a bill be to perpetuate evidence 
against a tenant in tail, who may immediately bar the 
estate, the Court will make no order, inasmuch as it would 
be fruitless. Dursby v. Fitzhardinge, 6 Ves 260. So, if 
this plaintiff can never set up the title, stated in her bill, 
as a legal title, on which she can defend her possession, 
it is in vain to perpetuate the evidence. For, if her re- 
dress upon that title, must be in a Court of Equity at 
Jast, then her proper course is to file a bill for relief at 
once, and not a bill of this kind. The Court of Equity 
will not entertain a bill 7x perpetuam rei memoriam, touch- 
ing a subject of its own jurisdiction, because the party 
can always, though in possession, file a bill for relief, and 
the Court can, in its discretion, make the proper orders 
upon an emergency for speeding the taking the testimony 
of old, infirm or removing witnesses; which, indeed is, 
in this State, specially provided for by statute. Rev. St. 
e. 32, 8.4. Now, it is very plain that the plaintiff cannot 
assert the title, which she sets up under Francis Jones, 
at law, and that it is material to her to relyon that title. 
She states, indeed, that J. S. Smith became seised of the 
land under a conveyance from Jones, and that by two 
deeds from Smith she has the legal title for the life of her 
father, upon a purchase for $1,000, and for the remainder 
after the deaths of her father and mother. But this lat- 
ter conveyance would not be good as against the father’s 
creditors, because it was upon no consideration, moving 
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from the plaintiff, unless she can connect herself with the 
title Jones derived by the deed, alleged to have been 
made to him by J. 8. Smith and to have been lost. That 
she does through the devise by Jones to herself—suppos- 
ing that to be sufficiently stated in the bill. But, as ap- 
pearing in the bill, it will not support the deed from her 
father to the plaintiff, because that deed could not have 
been made to the plaintiff as the devisee of Jones, since 
it was executed before the death of Jones. If it be said, 
the bill states, that the conveyance was made in compli- 
ance with a promise of Smith to Jones, the answer is, 
that, whether the interest of Jones be regarded as legal 
or equitable in its nature, it could not be passed by even 
an express act by parol, much less by implication in the 
manner charged. Therefore the plaintiff is obliged to 
resort to her grand-father’s will to sustain her title. But 
after she shall have done so, she still cannot shew a good 
title in a Court of Law, because the deed to Jones was 
not registered, as far as appears, and therefore could not 
be given in evidence at law. It is very singular, upon 
the statements in the bill, that, upon the loss of that deed, 
a new one had rot been executed from J. 8S. Smith to 
Jones. However, Jones had a clear right to call for 
another deed in this Court and it would have been de- 
creed tohim. Tolor v. Tolor, 1 Dev. Eq. 456. Plummer 
v. Baskerville, \ Ired. Eq. 252. In like manner the plain- 
tiff, as his devisee, can call for a conveyance from her 
father, or from the present defendant, as having succeeded 
to the legal title, that rested in the father, in consequence 
of the loss of his deed to the grand-father before regis- 
tration. If, in fact, J. 8. Smith made the deed to Jones 
bona fide, and for the consideration alleged in the bill, 
and Jones did devise the land to the plaintiff in posses- 
sion, or in remainder in fee, after the death of her father 
and mother, (as we suppose it was intended to be 
charged,) her title to relief here will be clear; and so 











442 SUPREME COURT. 








Smith v. ‘Turner. 








far as her right is derived from the grand-father, that is 
the only mode in which she can assert it. 

It is plain, therefore, that in no point.of view, and to 
no extent, is this bill sufficient to entitle the plaintiff to 
the assistance of the Court, if it had been demurred to. 
That would have been the most correct course ; for no 
discovery was sought from the defendant, and there was 
no occasion for an answer. But the mere circumstance, 
that the defendant put in a needless answer, not called 
for, but not admitting any part of the plaintiff’s title, nor 
any fact on which she grounds her claim on the Court 
for aid, cannot dispense with a statement of some case in 
the bill, apparently proper for the interposition of the 
Court, or cure a bill so radically deficient as the present 
both in form and substance. And, finally, the Court is 
of opinion, that the orders appealed from were erroneous 
and ought to be reversed, and of course if any commis- 
sions issued thereon, they ought to be called in and can- 
celled, so as in effect to suppress the depositions, if any 
have been taken. The appellant is entitled to his costs 
in this Court. 


Per Curiam. Decreed accordingly. 
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THOMAS RIPPY vs. JESSE GANT 


Au inquisition of lunacy, if properly taken, is, when offered in evidence, buf 
presumptive proof against persons not parties or privies. 

If net'a lunatic, yet equity will grant the plaintiff relief, if his mind was so 
weak, that he was unable to guard himself against imposition, or to resist 
importunity, or the use of undue influence, if he has been imposed upon 
by either of these means. 

Mere weakness will not be sufficient. 

Where there is a legal capacity, there canmot be an equitable incapacity, 
apart from fraud. 


Cause transmitted by consent from the Court of Equity 
of Orange County, at the Spring Term 1847. 

The bill charges, that the defendant is a very old man, 
and his mind, very feeble ; so much so, as to subject him 
to the influence and control of any person, in whom he 
had confidence ; that the defendant expressed great conr- 
miseration for his situation, and particularly, as regarded 
a sale he had made of a negro girl, named Milly, and 
offered his services to get her back for the plaintiff; that, 
accordingly, by threatening the purchaser with a suit, he 
induced him to return Milly to the plaintiff, and then 
availing himself of the influence he had over him, he pre- 
vailed on him to sell Milly to him for $175, for which he 
gave his note, payable on demand, without interest, and 
that he gave the former purehaser $25 to reconvey the 
negro, and that Milly was about ten years of age and 
worth $400. The bill further states, that the family of 
the plaintiff, becoming uneasy, applied tothe County Court 
of Orange to have a guardian appointed fershim, and, a 
commission of lunacy being ordered, the jury found that 
he was a lunatic and the Court appointed John Roney his 
guardian, who instituted this suit. 

The bill prays for. a reconveyance of the negro Milly. 
The defendant admits the purchase, by him, of the girk 
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Milly, from the plaintiff, and states that he gave for her 
not $175, as alleged, but $215, which was her full value. 
He admits, the plaintiff was an aged man and infirm, but 
denies he was a lunatic at the time of the sale, or at any 
other, and avers that, at the time he executed the bill of 
sale, he was entirely of sound mind and capable of trans- 
acting ordinary business ; that the plaintiff has been de- 
clared by a jury of the County a lunatic, but that was 
after his purchase. He denies that he ever exercised or 
attempted to exercise any undue influence over the plain- 
tiff, who was his Uncle, and for whom he entertained a 
deep regard ; that he purchased Milly at the instance 
and by the request of the plaintiff. 

Replication is taken to the answer and the parties have 
produced much testimony on both sides. 


Mebane and Norwood, for the plaintiff. 
E. G. Reade, for the defendant. 


Nass, J. The bill claims the interference of this Court 
upon two grounds: first, that, at the time of the sale of 
the negro Milly to the defendant, the plaintiff was a 
lunatic ; and secondly, if not a lunatic, his mind was se 
weak, as to disqualify him from making a valid contraet, 
and that the defendant obtained the conveyance from him 


by the exercise of an undue influence, and an inadequate 
price. s 
We are of opinion that the plaintiff has failed in es- 
tablishing either proposition. It is true, a jury of inquest 
have, by their verdict, returned to May Term 1845, of 
Orange County Court, declared that he was at that time, 
* incapable of managing his affairs from want of under- 
standing or mental capacity.” The bill of sale for Milly 
to the defendant bears date the 8th of April 1844; thir- 
teen months before. But the inquest does not say how 
far back his want of capacity extended, and is confined 
to the time at which itspeaks. An inquisition of lunacy, 
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however, if properly taken is, when offered in evidence, 
but presumptive proof against persons not parties or 
privies. The evidence taken in the cause, so far from 
showing that he was a lunatic, establishes fully that he 
wasnot. Although, however, the plaintiff be not a lunatic 
or insane, yet, if his mind was so weak, that he was una- 
ble to guard himself against imposition, or to resist impor- 
tunity, or the use of undue influence, equity will grant 
him the relief he seeks, provided it be shown that he has 
been imposed upon by the use of either of the means 
enumerated. Mere weakness, however, will not be 
sufficient. A Court of Equity can not measure the under- 
standings or capacities of individuals. Where there isa 
legal capacity, there cannot be an equitable incapacity, 
apart from fraud. 1 Fonbi. Eq. B.1,M. 2, 8.3. If he 
be of sane mind, he has a right to dispose of his property, 
and his will stands in place of a reason, provided the con- 
tract or act justify the conclusion, that he has exercised 
a deliberate judgment such as it is, and has not been cir- 
cumvented, or imposed on by cunning, artifice, or unduein- 
fluence, means abhorrent to equity, and constituting fraud. 
Let us bring this case to the test of these principles. The 
testimony shows that the plaintiff was at all times a man 
of weak mind, but also that he was legally competent to 
make a contract. Do the circumstances evidence that 
he was imposed on by the plaintiff, or that he was cir- 
cumvented by cunning or artifice, or that he was induced 
to make the contract by any undue influence of the defen- 
dant. We think not. The plaintiff had sold the negro 
girl Milly to a man by the name of Freeland, and he told 
Thomas Hodge, a witness for the plaintiff, that his reason 
was, that he was indebted, occasioned by his manager 
George, one of his negroes, in clearing too much land, 
and running too often to the Smith’s shop; that Milly 
was a mulatto, and that he hated mulattoes, and would 
sell Milly if he did not get $25 for her ; much or little, 
he would keep her no longer, she “should go.” The de- 
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position of John Freeland, to whom Milly had been sold 
by the plaintiff, was taken by him, and he deposes to the 
same reason, given by the plaintiff for selling Milly. He 
is asked by the defendant, what was the plaintiff’s rea- 
son for selling Milly. He stated, the old man said he 
wanted money, and he would sell Milly; she was a mu- 
latto and he despised them in his sight, and he would not 
sell one of his little blacks. 

Henry Stanly, another witness for the plaintiff, is asked 
on his examination in chief, “ what did Gant tell you was 
the reason of the plaintiff’s wish to sell Milly ;” his an- 
swer is, he told me Thomas Rippy wished to sell Milly 
because she was a mulatto; and this was at the time of 
the sale to Gant. These witnesses show that the plain- 
tiff was self-moved in his wish to sell the girl; it was 
his own motion, and upon sufficient ground. He was 
obliged to pay some of his debts ; he selected the girl in 
controversy, and gave, as his reason for so doing, what 
many men of much sounder minds think a sufficient ob- 
jection to the owning of such property. Did the defen- 
dant possess influence with the plaintiff, and did he use 
it unduly and fraudulently in procuring a sale of the 
girl?’ Henry Stanly is the only witness, who speaks di- 
rectly to the point. He is asked by the plaintiff, did you 
think that Thomas Rippy was much under the influence 
of Col. Gant? His answer is “ Yes.” He is asked on 
his cross-examination by the defendant, in what way was 
Thomas Rippy under the influence of Gant? He an- 
swered, * because he was capable of doing business for 
him ;” a very insufficient reason. 

There is no doubt, the defendant had influence, and 
much influence with the plaintiff, He was his nephew, 
and a man of business, and did much of his business for 
him ; but that is not the question. Did he possess over 
the old man an undue influence, and did he make an 
undue or fraudulent use of it? The testimony of this 
witness does not prove it. Stanly, in answer to another 
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question of the plaintiff, states, that before Gant got 
Milly into possession, he asked the witness what he 
thought she was worth. and he told him $300; when 
Gant replied, she will-not bring that at private sale. 
Very likely, if she had been offered to the highest bidder. 
being:-a likely mulatto, some speculator would have given 
for her $300. Mr. Hurdle, one of the witnesses, thinks 
she might have brought that sum at public sale. I see 
nothing in this testimony to impeach the integrity of the 
transaction. But it is alleged in the bill, as an evidence 
of fraud, that Milly was worth much more than Gant gave 
for her.. This certainly is a legitimate ground, upon 
which to charge fraud, particularly in a transaction 
such as this; a nephew purchasing from an old and 
weak-minded uncle. The witnesses for the plaintiff 
vary in their estimate of the value of Milly at the time 
of sale, One values her as high as $400, the others 
from|$300 to $350. The defendant’s witnesses, generally, 
place her value at $250. Among the plaintiff’s witnesses 
the only negro trader is Jacob O. Hurdle. He states her 
then value to be $400, but at the time Gant .purchased 
her, she was not worth that sum by $150, which would 
make it $250, agreeing with the defendant’s witnesses. 
John Trolilinger states that in the latter part of ’43, he 
purchased negro girls and boys from nine to ten years of 
age at $200, but that they were worth $225; and that in 
the same year he was called on to value a great many 
negroes, preparatory to dividing them, among those en- 
titled to them, and that negro girls of ten were valued 
at $225. We think the weight of testimony is decidedly 
in favor of $250, as being the value of Milly, at the time 
of the sale. The defendant, as is proved by the bill of 
sale, and other testimony, gave for her $215, less by $35, 
than the full value; a difference too small, under the cir- 
cumstances of the case, to authorise the Court to interfere 
with the contract on that ground. We cannot say. the 
plaintiff acted without judgment in the matter, for he 
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‘gave reasons for selling Milly, which are entirely satis- 
factory. Wecannot say that the defendant, in purchasing 
the girl, used any trick or contrivance, or exerted any un- 
due influence. Much testimony has been taken, and 
much difference of opinion expressed, as to the ability of 
the plaintiff to manage his own business or take proper 
care of his property. All agree, that he is a weak-minded 
man, and all agree, to whom the question was put, that 
his property was received by him from his father, and 
was then worth $1000, and that it is now worth $2500, 
or $2600, and that he has, in the mean time, raised a large 
family of children and grand-children, upon a small and 
poor piece of land. He must, through life, have been 
frugal, careful, and industrious, and most certainly 
showed, he knew how to take care of, and manage his 
little property. There is no evidence of any decay of in- 
tellect, at the time of the contract. He seems to have 
had as much capacity as he ever possessed. - He did, what 
many a man of far brighter intellect has failed to do, pre- 
serve and improve the substance, which a father’s labour 


had prepared for him. 


Pex Curiam. The Bill dismissed with costs. 
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The purchase of a negotiable security for less than the real value is valid. 

But that is subject to this qualification, that it must be merely a purchase of 
the security and at the risk of the purchaser ; and, therefore, if the person, 
who claims to be such purchaser, holds the person, to whom the money is 
advauted, responsible for the payment of the debé, it is not, in law and 
fact, a purchase of the security, but a loan of money upon the security, 
and, if the sum advanced be less than the amount of it, deducting the 
legal interest for the time until maturity, the loan is usurious. 

The Statute of Usury is as binding in a Court of Equity as at law, except in 
cases were the borrower asks the assistance of a Court of Equity, and then 
the Court will compel him to do equity, ‘by paying the principal and the 
legal interest. 


Cause transmitted by consent from the Court of Equity 
of Guilford County, at the Fall Term, 1846. 

The bill was filed in October 1843, and states, that ia 
November 1842, the defendant Lane, purchased from the 
defendant Edwards, a bond given him by the defendant 
Boykin, for $175, payable on the Ist of January 1843; 
and that Edwards transferred it to Lane by delivery 
only; that afterwards, Lane transferred and delivered 
the bond to the plaintiff, in satisfaction of a debt to a 
larger amount, which he owed to the plaintiff. It is fur- 
ther stated, that Lane was unacquainted with Boykin, 
who resided in a distant county, and was unwilling to 
take the bond without the endorsement of Edwards, and 
that Edwards, under the pretence of not wishing to of- 
fend Boykin, was unwilling to endorse the bond ; but, 
instead thereof, he, with another person as his surety, exe- 
cuted to Lane a bond for the sum of $175, which was: 
accepted by Lane as collateral security for the payment 
of Boykin’s bond, and that, in like manner, Lane had 
transferred to the plaintiff the latter bond also. The 
plaintiff instituted an action at law in the name of Ed- 
wards to his use against Boykin and. Edwards, dismissed: 
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it, and claimed Boykin’s bond as his own. The prayer 
of the bill is, that the plaintiff’s right to Boykin’s bond 
may be established and that Edwards may be restrained 
from receiving the money or releasing the debt and Boy- 
kin decreed to pay it to plaintiff. 

The answer of Edwards states, that, being in want of 
money, he applied to Lane to tend him the sum of $175, 
on the bond of himself and another person as his surety 
payable to Lane, and that after some treaty Lane agreed 
to advance to him, and did advance, the sum of $120 and 
that sum only, and took therefor the said bond of Edwards 
for $175. 

He further states, that, after the transaction was closed, 
Lane mentioned to him, that he was going down the 
country on business and would pass near the residence of 
Boykin, and that Edwards then requested Lane to take 
Boykin’s bond and present it for him, in the hope that, 
although it lacked a few weeks of being due, Boykin 
might have the money and be willing to accomodate him 
by then making payment, in part at least, and Lane 
agreed to oblige him by doing so; and he avers that, in 
that manner and for that purpose only, did he put Boy- 
kin’s bond into the hands of Lane, and he positively de- 
nies that he sold it to Lane, or transferred, or intended to 
transfer, any interest whatever in the same to Lane. 

Boykin answers, that, in December 1842, Lane pre- 
sented the bond for payment, and that he declined making 
mny payment as it was not due, and it was not convenient 
tohim. He says that Lane professed to act as the agent 
of Edwards, and did not intimate that he had himself any 
interest in the debt, and that afterwards, Edwards gave 
him notice that the bond belonged te him, and forbade 
him from paying it to Lane. 

Lane’s answer admits the transfer of the two bonds to 
the plaintiff as stated in the bill, It also sets forth, that 
he purchased Boykin’s bond from Edwards, and paid him 
therefor the sum of $120, and required Edwards to assign 
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the bond to him by endorsement, but that Edwards pre- 
ferred guaranteeing the payment by giving a bond made by 
himself, and his father a surety to Lane for $175 as col- 
latteral security, for the payment of the sum mentioned 
in Boykin’s bond, and that finally he acceded to Edwards’ 
proposition, and took Boykin’s bond, without endorsement 
as his own property, and the other bond as collateral 
security. The plaintiff, in support of the bill, took the 
depositions of Lane and of an attesting witness to the 
bond. of Edwards to Lane; and they state the contract 
and transaction to have been as they are set forth in 
Lane’s answer. 


Morehead, for the plaintiff. 
No counsel for the defendant. 


Rurrm, C. J. The difference between the accoutits 
given by Lane and Edwards of their dealings is not ma- 
terial to the determination of the present suit. The lat- 
ter says the advance of money to him was by way of 
loan, secured exclusively by the bond of himself and his 
father to Lane for $175, and that Boykin’s bond was de- 
livered to Lane, upon a distinet agreement for collection 
for him, Edwards: while Lane states the money to have 
been advanced upon and for Boykin’s bond and the pay- 
ment of that bond, instead of being secured by Edwards’ 
endorsement, was secured by the bond to Lane of Ed- 
wards and his father.as a collateral engagement, but 
they agree in this, that Lane advanced to Edwards upon 
these papers only the sum of $120, instead of that of 
#175, less the interest for the time the bond of Boykin 
had torun. Now that is a case of plain usury, and the 
contracts of Edwards touching it are void by the statute. 
The bill indeed does not enter into the particulars of the 
contract, but the plaintiff is content to state, in general, 
that Lane “purchased” Boykin’s bond and it is laid down 
that a purchase of a negotiable security for less than the 
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real value is valid. But that is subject to this qualifica- 
tion that it must be merely a purchase of the security and 
at the risk of the purchaser, and therefore if the person, 
who claims to be such purchaser, holds the person to 
whom the money is advanced responsible for the payment 
of the debt, it is not in law and fact a purchase of the 
security, but a loan of money upon the security ; and if 
the sum advanced be less than the amount of it, deducting 
the legal interest for the time until maturity, the loan is 
usurious. Collier v. Neville, 3 Dev. 30. McElwee ¢- 
Collins,4 Dev. & Bat. 209. The latter case expressly and 
correctly lays down the rule that the ordinary case of 
discounting a note, with an endorsement or guaranty of 
the receiver of the usury is a lending within the statute. 

Now according to the plaintiff’s own proof and taking 
the case most strongly for him, Lane took an obligation 
of Edwards and his father to himself for $175, as a col- 
Jateral security and guaranty of the payment of the 
whole sum due on Boykin’s bond, and that constituted 
usury. 

Such being the nature of the contract, as established 
by the plaintiff himself, he can have no relief in this Court. 
The statute is as binding in this Court as at law. If in- 
deed the borrower asks for assistance from equity, it may 
be referred, unless he deal equitably by paying the prin- 
cipal money borrowed and legal interest. But the lender 
has no ground on which he can come into and stand in 
a Court of Equity. He cannot ask this Court to restrain 
the other party from taking advantage of the statute at 
law, for example, by pleading it to an action against him 
for usury. And the borrower has just the same right to 
insist on the statute in any other form as in that. This 
defendant Edwards says, that the transfer of Boykin’s 
bond to Lane, as claimed by the plaintiff, was void at 
law upon the ground of usury, and therefore that he has 
a right to treat the bond still as his own, as in law it is, 
and receive the money on it from Boykin, or release it 
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and dismiss all suits brought in his name on it. That is 
just as true, at law, as that he might plead the statute of 
usury toa suit brought by Lane against him for the money 
on his bond or his guaranty of Boykin’s bond. Lane, in 
whose shoes the plaintiff stands, has no equity, on which 
he can ask this Court to enjoin Edwards from asserting 
his legal rights; for the equitable assignment, on which 
the plaintiff insists, being founded on usurious lending, 
gives him no right to assistance here. McBrayer v. 
Roberts, 2 Dev. Eq. 75. State Bank v. Knor, ‘1 Dev. & 
Bat. Eg. 50. 
The bill must therefore be dismissed with costs. 


Per Curiam. Bill dismissed with costs. 





